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NEW KANSAS LAW AFFECTS
PRIVATE CONSTRUCTION CONTRACTS

A new Kansas law slated to take effect July 1,
2005 will have a significant impact on the owners
of private construction projects, contractors and
subcontractors.  On April 18, 2005 Governor
Kathleen Sebelius signed the Kansas Fairness in
Private Construction Contract Act.  This law
applies to all private construction, except
residential construction of four or fewer units.

Much of the new law deals with assuring timely
payment to contractors and subcontractors.  The
law requires that any payments due to a
contractor from an owner, except retainage, be
made within 30 days after the owner receives an
undisputed request for payment.  A contractor
must then pay its subcontractors any amounts due
within 7 business days of receipt of payment from
the owner.  The new law limits retainage to 10%.

If timely payment is not made, the unpaid
contractor or subcontractor is entitled to 18%
interest and has the right to suspend further
performance until payment is made.  In the event
of a suspension, the contract time will be
reasonably extended, and the contract sum will
be increased to include the suspending party’s
costs for delay, demobilization and remobilization.

In any court action or arbitration to enforce rights
under the new law, the court or arbitrator must
award costs and reasonable attorney’s fees to the
prevailing party.  Such a court action or arbitration
hearing must be in the county where the project
is located.

Under the new law, a contingent payment clause
in a subcontract is not a defense to a mechanic’s
lien or payment bond claim by the subcontractor.

The new law invalidates the following contract
provisions:

a) provisions for the advance waiver of
mechanic’s lien or payment bond rights,
except that a contract may require a
contractor or subcontractor to provide a
waiver of such rights as a condition for
payment, but only to the extent of the
amount of payment received;

b) provisions that waive subrogation rights
for losses covered by liability or worker’s
compensation insurance, except that a
contract may require waiver of
subrogation for losses paid by consolidated
or wrap-up insurance programs, owner’s
and contractor’s protective liability
insurance, or project management
protective liability insurance; and

(c) provisions that waive the right to resolve
disputes through litigation in court, except
that a contract may require binding
arbitration or non-binding alternative
dispute resolution as a substitute for, or a
prerequisite to, litigation.
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If you would like any further information or would like to discuss further the nuances of this
new law, please feel free to contact your regular Armstrong Teasdale contact or any member of

our real estate practice group listed below.
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