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Challenging Fire Experts in Product 
Liability Litigation 
Determination of a Specific Defect Required 
by Karrie Clinkinbeard 

 

Products are often identified as the origin and cause of 
fires.  In product liability litigation, does the plaintiff 
establish a prima facie case of liability if plaintiff merely 
establishes that the product was the origin and cause 
of the fire?  No.  Much more is required.  For the 
manufacturer to be liable, the plaintiff must prove that 
the product was defective and the defect caused the 
fire. Experts who merely testify that the product was 
the origin and cause of the fire, without testifying that 
the product was defective and how that defect caused 
the fire, will likely face exclusion.  Likewise, testimony 
that the product could have caused the fire, without 
reliable evidence that the product was in fact the origin 
and cause of the fire, is inadmissible.

Lack of Evidence of Specific Product Defect 
Results in Exclusion of Experts

The United States District Court for the District of 
Kansas recently decided a case, McCoy v. Whirlpool 
Corporation, 379 F. Supp. 2d 1187 (D. Kan. 2005), 
which will likely have an effect not only on how fire 
investigation experts testify, but on how they conduct 
their investigations.  Although a fire investigation expert 
may testify as to the area of origin, and even the point 
of origin, as being at or near the product at issue, the 
investigation and opinions cannot stop there.  As a 
matter of law, there must be testimony that the product 
at issue is defective in a particular way and that a 
specific defect caused the fire.
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In McCoy, plaintiffs alleged that Whirlpool was strictly 
liable for damages in a fatal fire that allegedly started in 
the dishwasher.  Plaintiffs offered testimony from four 
expert witnesses who agreed that the fire originated in 
the upper door of the dishwasher in the door latch 
switch assembly area and that the cause of the fire 
was electrical in nature.

Plaintiffs’ electrical engineering expert testified that the 
terminals connecting microswitches to the wiring 
harness in the dishwasher door were not properly 
crimped to the conductors in the wiring harness or that 
the terminals were not properly attached to the 
microswitches themselves.  Plaintiffs’ expert opined 
that excessive resistance heating could result from 
improper connections with the terminals, and he 
ultimately concluded that “if the fire originated in the 
door latch assembly of the dishwasher, as the cause 
and origin experts had testified, then it resulted from a 
manufacturing defect which caused excessive 
resistance heating in the current flow path in the door 
latch assembly.”

However, his testimony suffered a fundamental defect 
in that it ignored specific, undisputed facts – that the 
dishwasher’s microswitches would melt if they reached 
320 degrees, which was not hot enough to ignite the 
surrounding plastic combustibles; yet, when the 
microswitches melted, they would open the circuit and 
stop the current flow.

The expert’s conclusory opinion that, absent a defect in 
the dishwasher the fire would not have occurred, was 
unreliable and failed to utilize scientific methods.  The 
expert never explained how the microswitch would fail 
such that the current flow would not be interrupted 
before a fire could ignite.  Nor did he explain how a fire 
could result from excessive heating in the particular 
dishwasher at issue in the case.

The court held that “generalized assertions that a 
product is defective are insufficient; plaintiffs must 
establish the existence of a specific defect to prevail on 
a defective product claim” (emphasis added).  The 
court further concluded that evidence that a fire 
originated at or within a certain product is insufficient 
by itself to establish that a product defect caused the 
fire.  Plaintiffs must prove that a defect in the product 
could and did cause the fire.

Plaintiffs experts were unable to offer opinions 
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regarding the specific defect that allegedly caused the 
fire.  Accordingly, the court excluded their opinions and 
granted defendant’s Motion for Judgment as a Matter 
of Law, taking away a $1.7 million jury verdict.

Similarly, in December, 2005, the United States District 
Court for the Western District of Missouri limited the 
opinions of the plaintiffs’ experts because they could 
not identify a specific defect in the product at issue.

In Pro Service Automotive, LLC v. Lenan Corp., 2005 
WL 3371054 (W.D. Mo. Dec. 12, 2005), a commercial 
building and its contents were destroyed by fire 
allegedly caused by a defective waste oil heater which 
had been mounted to the ceiling with metal brackets.

Plaintiffs’ first expert concluded that the fire originated 
in the waste oil burner and was caused by a 
malfunction in the heater that resulted in the ignition of 
nearby combustibles.  He based this opinion on burn 
patterns, charred combustibles in the area of the 
heater and the damage to the heater itself, which 
consisted of a hole in the fire box.  However, this 
expert had no training in the mechanical design or 
manufacturing of a waste oil heater.  Moreover, the 
expert was unable to definitively conclude and offer an 
opinion on whether the hole in the fire box was caused 
by the manufacture or design of the heater.

The court held that the expert was not competent or 
qualified to render an opinion regarding whether a 
potential malfunction of the heater caused the fire or 
what caused the hole in the fire box.  The court allowed 
the expert to testify regarding the origin and cause of 
the fire, but precluded him from offering an opinion 
regarding a potential “malfunction” in the heater.  The 
expert was precluded from using the word 
“malfunction” as it implies some sort of design or 
manufacturing defect about which he was not qualified 
to offer an opinion.

Likewise, plaintiffs’ second expert’s testimony was 
limited by the court because he failed to perform any 
tests to prove his theory that an alternative design 
would have prevented the fire. Admittedly, such tests 
would be required by engineering standards and 
protocols.  Further, he admitted that the heater, as it 
was designed, met industry standards at the time.

Although each of plaintiffs’ experts placed the area and 
point of origin at the waste oil heater, none of the 
experts could offer an opinion that a specific 
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malfunction or defect in the heater caused the fire.  The 
experts either lacked sufficient qualifications or lacked 
the foundation for their opinions.  Because plaintiffs 
failed to offer reliable expert testimony that the heater 
was defective in any way, defendant prevailed on its 
motion for summary judgment.

As can be seen in the cases outlined above, an origin 
and cause investigation standing alone in a products 
liability case will be insufficient.  The fire investigation 
expert first must possess the qualifications necessary 
to offer an opinion regarding manufacturing and design 
defects.  Then the expert must be able to determine 
the specific defect, determine whether that defect 
existed in the product at issue at the time of the fire, 
and testify that the defect caused the fire at issue.

It is equally fatal where the expert cannot testify reliably 
that the product was the origin of the fire.  In Bryte v. 
American Household, Inc., 429 F.3d 469 (4th Cir. 
2005), petition for cert. filed, (U.S. Mar. 6, 2006)(No. 05-
1145), decedent was using an electrically heated 
blanket at the time of the fire. Decedent’s caregiver 
assisted her into her recliner with the electric blanket, 
which was set on low and not tucked into her sides.  A 
candle was lit on a small table next to the recliner.  
Decedent’s assistant claimed decedent was not able to 
reach the candle or the lamp on the table, but she was 
able to reach the table itself.  Decedent’s caregiver left 
the house for approximately 15 minutes and upon her 
return, discovered the fire.  Smoke and flames were 
reportedly coming from the side of the recliner where 
the table was located.  The witness specifically saw 
that the candle was still lit and that the lamp on the 
table was not involved in the fire.

Plaintiffs alleged that the electric blanket had a 
defective safety circuit and that the defect caused the 
fire.  Plaintiffs called two experts to testify at trial. The 
first witness, a Fire Marshal, determined the cause to 
be improper use of an electric blanket.  He took no 
samples or artifacts, including the electric cord from the 
blanket, and did not physically examine the lamp, the 
candle, the cord, the wall outlet or its wiring.  He did not 
even know that an extension cord had been plugged 
into the same outlet.  The fire scene and the evidence 
at the scene (electrical plugs, electrical cords, electrical 
devices, the recliner) were not preserved.

The second expert testified that the blanket was the 
ignition source; that the blanket was defective and that 
the defective circuitry caused the fire.  He based these 
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opinions on the facts that:  there were no other ignition 
sources in the area; decedent was confined to her 
chair; she did not smoke; she had no opportunity or 
means to set the fire; and there were a number of other 
instances where the product was reported to have 
“spontaneously burst into flames.”  The expert 
admitted, however, that his opinion that defective 
circuitry caused the fire was wholly dependent upon 
the Fire Marshal’s conclusion that the blanket was the 
origin of the fire.  Because there was no remaining 
physical evidence after the fire, the expert was unable 
to independently identify the source of ignition.

When the expert was asked to specifically identify 
evidence of a defect in the blanket supporting his 
conclusion that it caused the fire, he was unable to do 
so.  He testified that he never saw any physical 
evidence of the blanket and did not know the specific 
cause of ignition.  The expert admitted that he could 
not identify any evidence that reliably could support his 
conclusion that there was a defect in the blanket that 
caused the fire.

The expert’s testimony was based on the Fire 
Marshal’s testimony that the blanket was the origin and 
cause of the fire.  The Fire Marshal failed to exclude all 
or even most of the other possible causes of the fire in 
any methodical or reliable fashion.  During the Fire 
Marshal’s investigation, he did not physically examine 
the lamp, the candle, the electrical cord that was found 
on decedent’s arm, the wall outlet or its wiring.  
Further, he was unaware of the extension cord that 
was plugged into the same outlet as the blanket and, 
as a result, did not inspect the extension cord.  
Although he was able to determine the “area of origin,” 
the Fire Marshal was unable to identify the “point of 
origin.”  The court specifically noted that it was not 
required to credit the Fire Marshal’s “say-so supporting 
his own reliability by way of excluding other causes.”

Applying Daubert, the court held that the Fire Marshal’s 
failure to independently evaluate other possible 
causes, including the candle, “cannot be reconciled 
with the reliability mandate” of Daubert.  Nor is it 
consistent with NFPA 921’s standards, which require 
an investigator to exclude all other reasonable origins 
and causes.  On these bases, the court excluded the 
Fire Marshal’s conclusions regarding the cause of the 
fire.  Because the expert’s testimony was based upon 
the Fire Marshal’s opinions and he had no other basis 
to testify as to the origin of the fire, it was properly 
excluded.
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Conclusion

To submit a prima facie case in a product liability 
action, a plaintiff must have reliable evidence that (1) 
the product was the origin of the fire (or in the area of 
origin of the fire); (2) the product was defective; and (3) 
that defect caused the fire.  Fire investigation experts 
therefore should determine whether that defect existed 
in the product at issue at the time of the fire, and testify 
that the defect caused the fire at issue.  If reliable 
evidence of any of these is absent, a Daubert 
challenge is likely to succeed.

Karrie Clinkinbeard focuses her practice on fire, 
explosion and electrocution litigation.  In 2004, she 
became a Certified Fire and Explosion Investigator and 
an NFPA 921 Technical Committee Major Investigation 
task group member. She is also a certified instructor for 
the Department of Homeland Security’s National Fire 
Academy; a National Fire Academy Alumnus and has 
authored and presented at the National Association of 
Fire Investigators National Seminar on Fire Analysis 
Litigation. In April, 2006, she will present at the Kansas 
City Arson Task Force’s Annual Seminar on Daubert 
and expert testimony issues.  In May, she will be 
teaching the Legal Module of the “Interviewing-
Interrogation Techniques and Courtroom Testimony” at 
the National Fire Academy.  In June, she will be 
presenting “Experts Beware: Ignoring the Scientific 
Method Results in Exclusion of Opinions” at the 
International Symposium on Fire Investigation Science 
and Technology.  She is a senior associate in the 
Explosion Fire Electrocution practice group at 
Armstrong Teasdale LLP, 2345 Grand Blvd., Suite 
2000, Kansas City, Missouri 64108.  She can be 
reached at kclinkinbeard@armstrongteasdale.com, or 
(816) 221-3420.
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