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Many people are surprised
to learn that when they 
buy an apartment, they 

are responsible for the alterations 
previous owners have done. What 
happens when the alteration trail 
is unclear?

You end up with disputes over who’s 
responsible for the maintenance and 
repairs. We had a building where the 
penthouse apartment had an adjoining 
terrace that was for its use only. The 
living room had been expanded and 
fully enclosed some 20 years ago, and 
there was still a very nice terrace left. 
The problem arose when the terrace 
started to leak, and water was getting 
into the apartment below. 

What happened?

The building investigated and deter-
mined that the roofing needed to be 
replaced and that the extension itself 
was leaking in various locations. 
They told the shareholder that the pre-
vious owner signed an agreement say-
ing that whoever they sold to would 
be responsible for the alterations. But 
the shareholder said they never signed 
something saying they assumed that 
obligation, or if they did, that piece of 
paper was lost. And, they said, they 
don’t have any responsibility for the 
maintenance or repair of what had 
been previously done. 

What did the board do?

The board was looking at a quite sub-
stantial expense, but rather than fight 
with the shareholder they went ahead 
with the repairs, since the priority was 
to stabilize the situation. They figured 
they could recoup the costs later, 
using a provision in the proprietary 
lease that if a shareholder lessee has 
a responsibility to take some action 
and fails to do it, the board can give 

notice and after a certain period of 
time the board can charge the costs 
back to them. Which is exactly what 
happened. And then the shareholder 
sued, claiming they were the inno-
cent party and that the charges were 
inappropriate.

All because of an alteration  
agreement that may or may  
not have been signed, and may 
or may not be missing?

Yes, which meant the building faced 
not only the expense of doing the 
repair work but also the cost of 
litigating it. On top of that, we were 
in a fairly murky situation because 
we didn’t have an assumption of 
the alteration agreement. The board 
understood that its position was not 
totally clear, so it was willing to com-
promise on the money, but it wanted 
to clarify the responsibility going 
forward so that this wouldn’t happen 
again. The shareholder wasn’t having 
any of it. They said, “I’ll give you X 
dollars,” which was a fraction of the 
total cost of the repairs.

That’s when you kicked it up a notch?

From the shareholder’s point of view, 
they didn’t have much to lose in the 
litigation, since the worst that could 
happen was that they would end up 
paying the cost of doing the work, 
which is what we were asking them 
to do anyway. So we had to look for 
a way where they stood to lose a lot 
more than they thought they would.

Did you find one?

We knew we did have an agreement 
that showed the previous shareholder 
had done the alterations and that it 
specifically said that if the person 
who buys the apartment doesn’t 
assume responsibility, we could 

restore it to the way it was before. 
Since the shareholder was claim-
ing that they had no connection to 
or investment in the alterations, we 
made the counterclaim in court that 
we had to right to rip up the apart-
ment and take the extension down.

That must have caught their attention.

It changed the whole balance of the 
litigation. What’s more, a member of 
the board heard that the shareholder 
was looking to sell the apartment. We 
knew that anybody who was consider-
ing buying and did even minimal due 
diligence would turn up the litigation. 
The shareholder did find a buyer, who 
wouldn’t move forward until the mat-
ter was resolved, because they didn’t 
want to risk losing the extension. So 
finally, the shareholder signed an 
agreement saying they accept respon-
sibility for maintenance and repair. We 
also made our legal fees part of the 
deal and worked out a settlement that 
was acceptable to the board.

So in the end, the repair work  
was done and co-op was almost 
made whole?

The legal fees weren’t completely 
covered, but the corporation was 
made whole for the cost of the work 
and the responsibility going forward 
was clarified. And it’s all attributable 
to the fact that the board went beyond 
the original legal positions of the par-
ties and found a pressure point that 
would ultimately push the other side 
to reach a resolution. n
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LICENSING AGREEMENTS

Julie Schechter
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What’s a common mistake 
co-op and condo boards 
make when they set out to 

negotiate a licensing agreement?

I represent a small condo building 
where somebody on the board is a real 
estate attorney. In a lot of smaller build-
ings, boards try to negotiate contracts, 
especially if there’s an attorney on the 
board, because they don’t want to incur 
legal fees. If you’re dividing legal fees 
among six people, it’s a lot different 
than dividing them among 200 people.

And this lawyer on the board you 
represent thought he could negotiate 
a licensing agreement?

That’s right. A developer was build-
ing a new building next door, and the 
board president, who was a real estate 
attorney, thought he could handle this. 
A number of issues occurred during the 
course of the negotiation. For example, 
the penthouse unit was sold, and sud-
denly the new unit-owner had different 
demands than the previous unit-owner. 
The board president realized he was in a 
little over his head, but the negotiations 
dragged on for so long that the devel-
oper next door sued the condominium.

Not a good situation for the condo.

It’s not just the developer who can sue. 
Any landowner can sue if they need 
access to a neighboring building to do 
Local Law 11 facade work, for example, 
or a roof replacement. There are rea-
sons why you may need access to your 
neighbor’s property, and if the neigh-
bor’s refusing to give you access, the 
courts can help with that. There’s some-
thing called an 881 proceeding where 
you can go to the court and demand 
access to your neighbor’s property if 
they’re not cooperating.

What happened next?

When the developer got frustrated and 
sued the condominium, that’s when the 
board hired me. I was given this half-
negotiated licensing agreement, and 
there were a lot of issues. For example, 
the board’s biggest fear was that they 
were going to incur a lot of legal fees 
when, in actuality, a typical provision 
in this type of agreement is that the 
developer who’s demanding access pay 
all of their neighbor’s professional fees 
— including engineering and legal fees. 
As soon as the developer agreed to pay 

my legal fees, the board wished they 
had brought me in earlier. The whole 
time they were trying to save on legal 
fees, and it turned out they weren’t even 
responsible for them at all.

What else would you include in a 
licensing agreement?

Any time the co-op or condo I’m rep-
resenting is going to incur expenses 
because of the construction next door, 
let the neighbor pay for it. There’s a lot 
of dust that comes with construction, so 
let them wash my windows every cou-
ple of months. Sometimes unit-owners 
will lose the use of their terrace if scaf-
folding needs to be put up, and we’ve 
gotten fees for specific unit-owners 
who are affected by the construction. 

How about rats?

That’s another thing that we’ve put into 
agreements — routine exterminating, 
which the developer has to pay for. As 
soon as they start excavating, or really 
at any construction site, rats, rodents, 
and vermin all seem to gravitate. As the 
neighboring property, it’s not fair if those 
animals all come onto our property.

What’s your takeaway for other 
boards facing the need for a licensing 
agreement? 

For any boards that are facing a request 
for access, hire the right person, and 
not just a real-estate lawyer. There are 
all kinds of real-estate lawyers. There 
are litigators who do exclusively real 
estate. There are attorneys who do 
just transactional work, when units are 
bought or sold. That’s not the right per-
son. You want a co-op and condo lawyer 
or somebody who specializes in con-
struction law. That’s the kind of person 
who would be best fitted to negotiate a 
licensing agreement. n



BOARD TURNOVER

Phyllis Weisberg
Partner, Armstrong Teasdale

Alot of co-op and condo boards 
in New York City have been in 
place for years. That can be 

good or bad, but a lot of sharehold-
ers and unit-owners don’t like it. What 
have you found is an effective way to 
get rid of an entrenched board?

In these circumstances, the goal is not 
to get rid of an entrenched board per 
se, but to open up the nomination and 
election process and change percep-
tions that things are not being run prop-
erly. Unless your bylaws are restrictive, 
that’s certainly doable.

Can you walk through the steps boards 
should take?

Several weeks before the annual meet-
ing materials go out, you should send 
a letter to all shareholders telling them 

that anyone who wants to run can do so, 
provided they give their name and their 
biography to the managing agent no 
later than a specified date. Once candi-

dates have submitted their names, 
they are included in the proxy 

materials that go to all share-
holders so people can vote for 
them on the proxy forms.

At the meeting, can there be  
nominations from the floor?

No, because anyone who 
wants to run will have 
already submitted their 
names in advance. The 
board can still endorse 
its own slate if it wants 
to. But since the field 
has been opened up to 
everyone, you get rid of 
the perception, real or 

unwarranted, that the board is a closed 
operation.

What has been your experience when 
boards first implement this process? 
Is there a tidal wave of candidates 
running for office, like the current 
Democratic presidential field?

You might get a lot of people in the first 
year the procedure is adopted, but after 
a while things go back to normal, and 
it’s like pulling teeth to get people who 
are willing to run. When soliciting candi-
dates, some boards will say, “By the way, 
if you’re running, be expected to attend 
X number of meetings during the course 
of a year” — and these are meetings that 
last two to three hours. Or they’ll say you 
must be on a board committee and do 
this or that. Many people would rather 
sit back and complain than put in all that 
time and work.

Shocking. Let’s not forget that they’ll 
also have their neighbors yelling at 
them in the elevator, which is another 
benefit of board service. Still, opening 
up the field is a good thing, but would 
you recommend it for all buildings?

You have to look at the bylaws, because 
some specify a certain nomination 
procedure, and to adopt this process 
would require changing them, which 
some boards don’t want to get involved 
with. But in buildings where the bylaws 
allow it and the boards have been 
doing this for a number of years, their 
annual meetings proceed much more 
smoothly. The perception has gone 
from “us vs. them” to “we’re all in it 
together,” and the legitimacy of board 
decisions is really no longer in question. 
And that’s a new day. n
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