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Presentation Overview

▪ Price Adjustment Structures 

▪ Execution Risk 

▪ Warranties and Representations 

▪ Disclosure 

▪ Limitation of a Seller’s Liability 

▪ Miscellaneous

▪ Conclusion
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Price Adjustment 
Structures
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Price Adjustment Structures 

▪ Completion (Closing) Accounts Mechanism / Net Working Capital Adjustment

• Very prevalent in the U.S.; use in the U.K. common but more limited, and 
dependent upon sector/geography.

• Certain metrics – e.g. working capital – target numbers agreed by the 
parties prior to signing the SPA.

• SPA provides for purchase price to be adjusted by reference to actual 
working capital of target as at completion.

• Following completion, buyer (sometimes seller) and its accountants 
prepare draft completion accounts to calculate the actual working capital.

• Final completion accounts will be subject to detailed provisions in the SPA 
(including a dispute resolution mechanism) so extent of price adjustment 
only known post-completion, i.e. post-completion “true-up”.

• Economic risk passes to buyer at completion and buyer only pays for actual 
level of net working capital assets and liabilities of target that seller 
delivers on completion. 
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Price Adjustment Structures cont.

▪ Locked-Box Mechanism 

• Increasingly common in the U.K. in auction style deals and/or with PE seller wanting 
a clean break. 

• Alternative pricing mechanism to completion accounts.

• Purchase price established by reference to set of agreed historic accounts/balance 
sheet comprising the locked-box accounts.

• Locked-box accounts fix equity price in respect of the cash, debt and working capital 
actually present at the date of the locked-box accounts.

• Equity price is hardwired into SPA and is not adjusted post-completion.

• From the date of the locked-box accounts, target is run for the benefit of buyer and 
no value (leakage) is allowed to leave the business i.e. box is locked (unless 
“permitted leakage”) backed up by an indemnity.

• Economic risk passes to buyer at locked-box date and seller would seek 
compensation for “value accrual” (e.g. for capital tied up in business) added onto 
the consideration.
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Execution Risk
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Conditions Precedent to Completion

• Conditions Precedent to Completion 
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Warranties and 
Representations
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Warranties and Representations

• Warranties and Representations
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Disclosure
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Specific and General Disclosures

▪ On both sides of the Atlantic common for warranties in SPA 
to be qualified. 
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Disclosure

▪ Buyer’s Knowledge; “Sandbagging”

• Common in U.S. deals to negotiate ‘pro-sandbagging’ and ‘anti-sandbagging’ provisions. 

• A ‘pro-sandbagging’ clause allows buyer to bring a claim for a breach of warranty in the SPA 
notwithstanding that the buyer had prior “knowledge” of that breach.

• An ‘anti-sandbagging’ clause prevents buyer from bringing a claim if it knew about a matter 
before signing or completion. 

• Where a U.S. style SPA is silent on this matter, issue will be governed by the relevant state law 
regarding breach of contract claims. 

Most U.S. states (including Delaware and New York) permit some form of sandbagging 
when the SPA is silent;

But in some states, the absence of a ‘pro-sandbagging’ clause would mean that a buyer 
would find it difficult to bring a successful claim for a breach of warranty of which it was 
aware before signing or completion (e.g. California).

• In the U.K., clauses relating to buyer’s knowledge (‘anti-sandbagging’ clauses) are often 
negotiated alongside the issue of data room disclosure with a standard of fair disclosure as 
mentioned above.

• ‘Pro-sandbagging’ clauses much less common in the U.K. and there is uncertainty regarding 
their validity. 
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Limitation of 
a Seller’s Liability
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Seller Limitations
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Miscellaneous
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Other Common Issues
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Conclusion
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Conclusion

▪ Whilst a U.K. private M&A deal might look and feel like a U.S. private M&A deal 
on the surface, there are material differences between the two stemming from 
law, custom and market practice. 

▪ It is important that the key issues covered in this overview are addressed early 
on in a transaction e.g. price adjustment structures should form part of 
discussions at the HOTs/LOI stage.

▪ The corporate and M&A team at Armstrong Teasdale has significant experience 
advising on cross-border private M&A transactions straddling the U.S., the U.K. 
and the E.U. 
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Questions?
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