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Massachusetts



The CROWN Act

▪ Effective date: Oct. 24, 2022

▪ “Creating a Respectful and Open World for Natural Hair Act” (18th 
state to enact)

▪ Bars employment discrimination based on hair styles or hair texture 
associated with race

• Natural or protective hairstyles

• Other styles such as twists, braids and Bantu knots

Massachusetts



Reuter v. Methuen (SJC, April 4, 2022)

• Held: “when the employer pays wages after the deadlines provided in the [Wage Act] 
but before the employee files a complaint,” the employer is liable for “treble the 
amount of the late wages, not trebled interest.”  

• Prior rulings: so long as wages were paid before a complaint was filed, the 
plaintiff could recover only trebled interest for the period of the delay. 

• Facts and result:

• Terminated employee was paid ~$9,000 in accrued vacation 3 weeks after 
termination.

• Employer held liable for 3x the late paid wages, although the wages were fully 
paid before any complaint was filed.

Massachusetts



Reuter v. Methuen (cont’d)

• Reminder: Holding not limited to vacation pay or final pay – applies to all wage 
payment:

• weekly or biweekly wages due during employment and final pay

• base pay, commissions, nondiscretionary bonuses, overtime, accrued vacation, 
any other “wage”

• Reminder: Wage Act requires payment of “the wages earned” 

• within 6 days after the termination of each weekly or biweekly pay period (or 
within 7 days for employees working 7 days per week)

• “in full” on the day of discharge if termination by the employer, or on the next 
regular payday if resignation by the employee

Massachusetts



Devaney v. Zucchini Gold, LLC (SJC, April 14, 2022)

• Held: when an employee’s sole claim for unpaid overtime wages arises under the Fair 
Labor Standards Act (FLSA), the employee is limited to the remedies provided in the 
FLSA and cannot recover 3x damages under the Mass. Wage Act

• Prior rulings: had interpreted the phrase “wages earned” due under the Wage 
Act to include overtime wages due under the FLSA

• FLSA vs. Wage Act

• FLSA: double damages, subject to employer defense: acted in “good faith” and 
with “reasonable belief” it did not violate the statute

• Wage Act:  mandatory treble damages, strict liability / no good faith or 
reasonable belief defense

Massachusetts



Patel, et al. v. 7-Eleven Inc., et al. (SJC, March 24, 2022)

• Held: three-prong “ABC test” for independent contractor status under MA wage and hour laws 
applies to the relationship between franchisees and franchisors

• SJC rejected argument that this conflicts with or is preempted by FTC Franchise Rule

• MGL c. 149 § 148B: presumption that “an individual performing any service” for someone is an 
employee, unless employer establishes all of the following:

• (A) the individual is free from control and direction in connection with the performance of 
the service, both under the individual’s contract for the performance of service and in fact

• (B) the service is performed outside the usual course of the business of the putative 
employer

• (C) the individual is customarily engaged in an independently established trade, occupation, 
profession or business of the same nature as that involved in the service performed

Massachusetts
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Next Stop: New York
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Next Stop: New York



Pay Transparency

• Effective Date: Sept. 17, 2023

• All New York employers must:

• list the minimum and maximum annual salary range or hourly range of compensation 
for all advertised jobs, promotions and transfer opportunities that can or will be 
performed, at least in part, in the state of New York

• include a job description, if it exists

• maintain “necessary records” including history of compensation ranges for each job, 
promotion or transfer opportunity, and job descriptions

• Other NY Locations:

• New York City (as of Nov. 1, 2022) – if 4 or more workers, with 1 in NYC

• Westchester County (as of Nov. 6, 2022) - expires once NY State law goes into effect

• Ithaca (as of Sept. 1, 2022) – if 4 or more workers in Ithaca

New York



Rights of Nursing Mothers to Express Breast Milk

• Effective Date: June 7, 2023

• Employers must provide reasonable unpaid break time or permit an employee to use paid break time or 
meal time to allow an employee to express breast milk for her nursing child for up to 3 years following 
childbirth.

• Employers must designate a room or other location for expressing breast milk – preferably a lockable 
room, but minimally an empty room or cubicle (last resort)

• must contain a chair and small table or other flat surface (best practice: electrical outlet, clean 
water supply and access to a refrigerator for storage of pumped milk).

New York

Paid Family Leave

• Effective Date: Jan. 1, 2023

• 60-day cap on intermittent leave removed

• Expanded to include an employee’s biological, adopted, half or stepsibling as a covered family member



New York

NYC Automated Employment Decision Tools (AEDT)

• Effective Date: April 15, 2023

• AEDT: “any computational process” used to “substantially assist or replace discretionary decision 
making for making employment decisions that impact natural persons” – candidates and 
employees; hiring and promotions

• Employers must:

• conduct independent bias audits 

• make summaries of their bias audit findings publicly available, including information about 
the type of data collected, the source of the data and the data retention policy

• provide advanced notice to candidates and employees about the use of AEDTS – incl. 
qualifications and characteristics assessed by the tool

• advise candidates and employees that they may request an accommodation to opt out of 
the use of AEDTs and provide them with information for requesting an alternate process



Electronic Monitoring Disclosure

• Effective Date: May 7, 2022

• All private sector employers must provide notice to employees regarding any 
electronic monitoring policies and practices upon hiring and in a posting in a 
conspicuous place in the workplace, and the employee must acknowledge the receipt 
of the notice

New York

End of NYC Private Employer Vaccine Mandate (Nov. 1, 2022)

• But Paid COVID Sick Leave and Paid Vaccination Leave remain in effect



Frequency of Pay litigation

• Section 191 of the New York Labor Law requires companies employing “manual 
workers” to pay their wages every week

• Definition of a “manual worker” can include workers who spend at least 25% of 
their time worked engaging in “physical labor,” e.g., sweeping, carrying and 
standing for long periods of time

• Litigation trend – since 2019 appellate court ruled that paying wages less frequently 
(e.g., biweekly or semi-monthly or monthly) results in damages to affected employees

New York
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Next Stop: New Jersey



17

Next Stop: New Jersey



NJ WARN Act expanded

• Effective Date: April 10, 2023

• Coverage: all employers operating in NJ for over 3 years with at least 100 employees 
anywhere 

• Notice amount: 90 days

• Additional requirement: severance pay of 1 week of pay per full year of employment

• Cannot be waived by employee without approval by court or Commissioner of Labor

• Triggers:

• Termination or transfer of operations at an “establishment” resulting in at least 50 
terminations

• termination of 50 or more employees (either full- or part-time), at any group of 
locations within New Jersey, including employees who "report to" any location in New 
Jersey (no 33% requirement as under federal WARN)

New Jersey
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Next Stop: Pennsylvania
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Next Stop: Pennsylvania



Wage and Hour Updates

• Fluctuating Workweek method of overtime pay calculation for salaried non-exempt
employees not recognized – must divide workweek by 40 and pay 1.5x the regular rate 
for overtime

• To qualify as tipped employees (paid on tip credit basis), employee must: 

• Earn at least $135 per month in tips (up from $30)

• Spend no less than 80% of their weekly hours worked performing duties that 
generate tips, i.e., satisfy the so-called 80/20 rule

Pennsylvania
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Next Stop: Delaware
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Next Stop: Delaware



Age Discrimination

• Effective Date: Sept. 8, 2022

• Employers may not ask a prospective employee’s age or details that would indicate 
age (with limited exceptions)

Delaware

Delawareans Whistleblowers Protection Act

• Effective Date: Oct. 21, 2022

• Listing of prohibited employer retaliatory conduct now includes “reporting or 
threatening to report an employee’s suspected citizenship or immigration status or 
the suspected or actual citizenship or immigration status of a family member of the 
employee to a federal, state, or local agency.”



Wage Payment Timing

• Effective Date: Oct. 7, 2022

• At termination of employment for any reason (including resignation or discharge) as 
well as at suspension, the employee must be paid their wages earned on the later of 
the following: 

• the next date the wages would be paid through the last day worked under the 
employer’s regular pay cycle as if the employment had not stopped; or 

• three business days after the last day worked.

Delaware



Healthy Delaware Families Act (HDFA) (2022 Ch. 301, Sen. Subst. 2 for SB 1)

• Enacted in 2022; Contributions starting Jan. 1, 2025; Benefits starting in 2026

• Creates a paid family and medical leave (PFML) insurance program for Delaware 
employees

• Covered employees may take up to 12 weeks of parental leave and up to 6 weeks 
of leave for medical needs, family caregiving or military qualifying exigencies

• Benefits of up to 80% of average weekly wages (to a $900 weekly maximum, 
adjusted annually after 2027)

• Employers may obtain approval for equivalent private plans

Delaware



Ainslie v. Cantor Fitzgerald, L.P., No. 9436-VCZ, 2023 WL 106924 (Del. Ch. Jan. 4, 2023)

Chancery court decision on permissible scope of noncompete and nonsolicit restrictions

• Decided under Delaware law

• Partnership agreement had noncompete, nonsolicit] and forfeiture for competition

• Held: restrictive covenants “unreasonable and therefore unenforceable”

• Worldwide geographic scope unreasonable under the circumstances

• Prohibition on activities competitive with any affiliated entity was “patently 
unreasonable”’

Delaware



Ainslie v. Cantor Fitzgerald (cont’d)

• Definition of “prohibited solicitation” overbroad: covered termination of “other 
business arrangements,” inducing a customer or employee of an affiliate to “’adversely 
affect their relationship’ with an affiliate,” “assisting others in becoming ‘connected 
with[] any Competing Business’ of an affiliate,” and taking “any action that results 
directly or indirectly in revenues or other benefit for that Limited Partner or any third 
party that is or could be considered to be engaged in such Competitive Activity.’”

• Reminder: “Delaware courts are hesitant to ‘blue pencil’ [overbroad] agreements to 
make them reasonable.” Kodiak Bldg. P’rs, LLC v. Adams, 2022 WL 5240507, at *4 (Del. 
Ch. Oct. 6, 2022)

Delaware
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Minimum Wage Changes

New Jersey 2023

Most employees $14.13 per hour (+$1.13)

Seasonal and small employers $12.93 per hour (+$1.03)

Agricultural workers $12.01 per hour (+$0.96)

Long-term care facility direct care staff $17.13 per hour (+$1.13)

Tipped cash wage $5.26 per hour (+$0.13) (tip credit $8.87)

Pennsylvania 2023

Minimum wage $7.25 per hour (no change)

Delaware 2023

Most employees $11.75 per hour (+$1.25)

Tipped cash wage $2.23 cash / $8.27 tip credit (no change)
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Minimum Wage Changes

New York 2023

NYC Minimum Wage: $15 per hour (no change)

Nassau, Suffolk and Westchester 
counties:

$15 per hour (+$1)

Rest of NY (except fast food workers 
already at $15):

$14.20 per hour (+$1)

Tipped employees in hospitality 

NYC, Nassau, Suffolk and 
Westchester counties:

$12.50 cash / $2.50 tip credit (+$2.50 
for cash portion)

Rest of NY (not NYC): $11.00 cash / $2.20 credit (+$2.20) 
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Minimum Wage Changes

New York: 2023

(minimum wage rates cont’d)

Exempt employee minimum salary 
(Executive and Administrative only)

Nassau, Suffolk and Westchester 
counties:

$1,125 per week (+$75)

Rest of NY (not NYC): $1064.25 per week (+$74.25)

Note: for Professional exemption, no 
NY-specific minimum salary 
requirement, comply with federal 
minimum

$684 per week 

Paid Family Leave: Employee contribution rate down by 
10% to 0.455%, and annual cap 
decreases to $399.43
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Minimum Wage Changes

Massachusetts 2023

Minimum Wage: $15.00 per hour (+$0.75)

Tipped cash wage: $6.75 per hour (+$1.20)

Sunday or holiday retail work: 1x regular rate (-0.1)

Paid Family and Medical Leave

25+ employees:

employer share (60% of medical):

0.63% of wages total (-0.05%)

0.312% of wages

Under 25 employees: 0.318% of wages total (-0.026%) (no 
employer share)

Employee benefit max: $1,129.82 per week (up from $1,084.31)
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Minimum Wage Changes

Source: Economic Policy Institute - https://www.epi.org/minimum-wage-tracker/
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