
 

 

 

Summary & Comparison Chart: NASAA Proposed Broker-Dealer  
Model Rule and SEC Regulation Best Interest 

A. Valerie Mirko, Partner and Leader, Securities Regulation and Litigation Practice1 
Armstrong Teasdale LLP 

Background: The following chart analyzes and compares Regulation Best Interest (“Reg BI”) and the 
Proposed Revisions to NASAA’s Dishonest or Unethical Business Practices of Broker-Dealers and 
Agents Model Rule, published September 5, 2023 (“Proposal” including the proposed rule text, 
referred to as “Proposed Rule”). The analysis also includes references to several types of Reg BI 
guidance, including Commission guidance and staff bulletins.2 This chart was included as Appendix 2 
of SIFMA’s comment letter in response to the Proposal, beginning on page 21 of the letter. For 
consistency, the footnotes in the attachment refer to the same footnote numbers included in the 
letter.  

Methodology: The analysis reflected in the chart takes into account accepted differences in state 
versus federal securities laws (e.g., the use of the word agent instead of associated person) and 
focuses on the interconnection of a federal rule – Reg BI – and a potential NASAA model rule.  

Summary: Reg BI consists of four obligations: Disclosure, Care, Conflict of Interest and Compliance. 
In contrast, the Proposed Rule creates a new business practice standard that consists of three main 
components: 

1. The Proposed Rule’s Conflicts Obligation;  
2. The Proposed Rule’s Care Obligation; and 
3. Incorporation of the lack of compliance with SEC Reg BI.   

Revision Set #2 of the Proposal further modifies and expands on the above three components, 
resulting in a Proposed Rule that materially differs from Reg BI. Lack of alignment is further 
described in SIFMA’s letter and the enclosed. Material differences between the Proposal and Reg BI 
include, but are not limited to:  

• The Proposal’s Care and Conflicts obligations draw their labels from Reg BI, but are comprised 
of different requirements from the corresponding components; 

• Definitional disagreements for key concepts such as “recommendation” and “retail investor;”   
• Misaligned approaches to “reasonably available alternatives” and “costs;” and 
• Variations in information to be collected as part of customer profiles. 

 
1  Valerie was a member of NASAA’s legal department from 2012 to 2019, serving as General Counsel from 2015 to 2019. She 

gratefully acknowledges the contributions of Margaret Mudd, Partner, and Noelle Mack, Associate, at the firm.  
2  Staff bulletins represent the views of the staff of the Securities and Exchange Commission (“Commission”) and are not a rule, 

regulation, or statement of the Commission. The Commission neither approves nor disapproves the content of these documents 
and, like all staff statements, they have no legal force or effect, do not alter or amend applicable law, and create no new or 
additional obligations for any person. 

https://www.sec.gov/regulation-best-interest
https://www.nasaa.org/wp-content/uploads/2023/09/Request-for-Public-Comment-on-BD-Best-Interest-Model-Rule.pdf
https://www.sifma.org/resources/submissions/proposed-revisions-to-nasaa-broker-dealer-model-rule/
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 c
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p
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d
 b

ey
on

d
 a

 
p

ar
ti

cu
la

r 
re

co
m

m
en

d
at

io
n

, i
m

p
os

e 
a 

d
u

ty
 t

o
 m

o
ni

to
r 

th
e 

re
ta

il
 c

u
st

o
m

er
’s

 
ac

co
u

n
t,

 o
r 

ap
p

ly
 t

o 
un

so
li

ci
te

d 
or

d
er

s.
 

W
e 

co
n

fi
rm

 t
h

at
, 

co
n

si
st

en
t 

w
it

h
 t

h
e 

P
ro

po
si

ng
 R

el
ea

se
 a

n
d

 a
s 

d
is

cu
ss

ed
 

F
re

q
u

en
tl

y
 A

sk
ed

 Q
u

es
ti

on
s 

on
 

R
eg

u
la

ti
o

n
 B

es
t 

In
te

re
st
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Q
: 

I 
am

 a
n

 a
ss

o
ci

at
ed

 p
er

so
n

 o
f 

a 
b

ro
k

er
-d

ea
le

r.
 I

f 
I 

m
ee

t 
an

d 
ta

lk
 w

it
h

 a
 

p
ro

sp
ec

ti
v

e 
re

ta
il

 c
u

st
o

m
er

 i
n

 a
n

 
in

fo
rm

al
 s

et
ti

ng
 (

e.
g

.,
 o

n 
th

e 
g

o
lf

 
co

u
rs

e,
 a

t 
so

ci
al

 g
at

h
er

in
g

s,
 o

r 
w

hi
le

 
ru

nn
in

g
 e

rr
an

d
s)

, i
s 

m
y

 c
o

m
m

u
n

ic
at

io
n

 
(s

o
m

et
im

es
 r

ef
er

re
d

 t
o

 a
s 

a 
“h

ir
e 

m
e”

 
co

m
m

u
n

ic
at

io
n

) 
su

bj
ec

t 
to

 R
eg

u
la

ti
o

n
 

B
es

t 
In

te
re

st
? 

A
: 

W
h

et
h

er
 y

ou
r 

co
m

m
un

ic
at

io
n 

is
 

su
b

je
ct

 t
o 

R
eg

ul
at

io
n

 B
es

t 
In

te
re

st
 

d
ep

en
d

s 
o

n 
w

h
et

h
er

 y
ou

 m
ak

e 
a 

“r
ec

o
m

m
en

d
at

io
n

,”
 n

o
t 

o
n 

th
e 

lo
ca

ti
o

n
 

o
r 

se
tt

in
g

 o
f 

th
e 

co
m

m
u

n
ic

at
io

n
. 

R
eg

u
la

ti
on

 B
es

t 
In

te
re

st
 a

p
p

li
es

 t
o

 a
 

“r
ec

o
m

m
en

d
at

io
n

 o
f 

a 
se

cu
ri

ti
es

 
tr

an
sa

ct
io

n
 o

r 
in

v
es

tm
en

t 
st

ra
te

gy
 

in
vo

lv
in

g 
se

cu
ri

ti
es

 (
in

cl
u

d
in

g 
ac

co
u

n
t 

re
co

m
m

en
d

at
io

n
s)

 t
o

 a
 r

et
ai

l 
cu

st
o

m
er

.”
 

T
h

e 
C

o
m

m
is

si
o

n 
in

te
rp

re
ts

 w
h

et
he

r 
a 

“r
ec

o
m

m
en

d
at

io
n

” 
h

as
 b

ee
n 

m
ad

e 
to

 a
 

re
ta

il
 c

u
st

o
m

er
 t

h
at

 t
ri

gg
er

s 
th

e 
R

eg
u

la
ti

on
 B

es
t 

In
te

re
st

 o
bl

ig
at

io
n

s 
co

n
si

st
en

t 
w

it
h

 t
h

e 
p

re
ce

d
en

t 
un

de
r 

th
e 

an
ti

-f
ra

u
d 

p
ro

v
is

io
n

s 
o

f 
th

e 
fe

d
er

al
 

se
cu

ri
ti

es
 l

aw
s 

as
 a

p
p

li
ed

 t
o

 b
ro

ke
r-

d
ea

le
rs

, 
an

d
 w

it
h

 h
o

w
 t

h
e 

te
rm

 h
as

 b
ee

n
 

ap
p

li
ed

 u
nd

er
 t

h
e 

ru
le

s 
o

f 
se

lf
-

re
g

u
la

to
ry

 o
rg

an
iz

at
io

n
s.

 U
n

d
er

 t
h

is
 

ex
is

ti
n

g 
fr

am
ew

o
rk

, 
a 

fa
ct

o
r 

to
 c

on
si

d
er

 
is

 w
h

et
h

er
 t

h
e 

co
m

m
u

n
ic

at
io

n
 

“r
ea

so
n

ab
ly

 c
ou

ld
 b

e 
v

ie
w

ed
 a

s 
a 

‘c
al

l 
to

 a
ct

io
n

.’
” 

T
h

e 
m

o
re

 i
nd

iv
id

u
al

ly
 

ta
il

o
re

d
 t

h
e 

co
m

m
u

n
ic

at
io

n
 t

o
 a

 s
p

ec
if

ic
 

cu
st

o
m

er
 o

r 
a 

ta
rg

et
ed

 g
ro

up
 o

f 
cu

st
o

m
er

s,
 t

h
e 

gr
ea

te
r 

th
e 

li
k

el
ih

oo
d

 
th

at
 t

h
e 

co
m

m
u

n
ic

at
io

n
 m

ay
 b

e 
v

ie
w

ed
 

as
 a

 “
re

co
m

m
en

d
at

io
n.

” 

T
h

e 
P

ro
p

o
se

d 
R

u
le

 b
ro

ad
ly

 e
x

p
an

d
s 

th
e 

d
ef

in
it

io
n

 o
f 

“r
ec

o
m

m
en

d
at

io
n

” 
to

 i
n

cl
u

d
e 

“a
ny

 m
ea

n
s,

 m
et

h
od

 o
r 

m
ec

h
an

is
m

 t
o

 f
ea

tu
re

 o
r 

p
ro

m
o

te
 a

n
 a

cc
o

u
n

t 
ty

p
e,

 s
p

ec
if

ic
 

se
cu

ri
ty

 o
r 

in
v

es
tm

en
t 

st
ra

te
g

y 
to

 a
 r

et
ai

l 
cu

st
o

m
er

, 
w

h
et

h
er

 
d

ir
ec

tl
y

 o
r 

th
ro

u
gh

 a
 t

hi
rd

-p
ar

ty
.”

 I
n

 c
on

tr
as

t,
 t

h
e 

R
eg

 B
I 

ap
p

ro
ac

h
 t

o
 a

 r
ec

o
m

m
en

d
at

io
n

 i
s 

n
ar

ro
w

er
 a

n
d 

d
ef

er
s 

to
 e

x
is

ti
ng

 
g

u
id

an
ce

 a
n

d
 c

as
e 

la
w

. 

1
.

T
ec

h
n

o
lo

gi
ca

l 
a

d
va

n
ce

s 
a

nd
 “

a
ny

 m
ea

n
s,

 m
et

h
od

 o
r 

m
ec

h
a

n
is

m
”

 

T
h

e 
co

m
m

en
ta

ry
 i

n
 t

h
e 

P
ro

p
o

sa
l 

re
as

o
n

ab
ly

 n
o

te
s 

th
at

 a
 

“r
ec

o
m

m
en

d
at

io
n

” 
is

 “
a 

w
el

l-
es

ta
b

li
sh

ed
 c

o
n

ce
p

t 
w

it
h 

su
ff

ic
ie

n
t 

el
as

ti
ci

ty
 t

o
 a

cc
o

m
m

o
d

at
e 

te
ch

n
o

lo
g

ic
al

 a
dv

an
ce

m
en

ts
 w

it
h

in
 

th
e 

in
d

u
st

ry
” 

y
et

 t
h

en
 e

x
p

an
d

s 
th

e 
d

ef
in

it
io

n
 o

f 
re

co
m

m
en

d
at

io
n

. 
S

p
ec

if
ic

al
ly

, 
th

e 
P

ro
po

se
d

 R
ul

e’
s 

in
cl

u
si

on
 o

f 
“a

n
y 

m
ea

n
s,

 
m

et
h

o
d

 o
r 

m
ec

h
an

is
m

 t
o 

fe
at

u
re

 o
r 

p
ro

m
o

te
 a

n 
ac

co
u

n
t 

ty
p

e,
 

sp
ec

if
ic

 s
ec

u
ri

ty
 o

r 
in

v
es

tm
en

t 
st

ra
te

g
y

 t
o 

a 
re

ta
il

 c
u

st
o

m
er

” 
as

 a
 

“r
ec

o
m

m
en

d
at

io
n

” 
ex

ce
ed

s 
th

e 
w

el
l-

es
ta

b
li

sh
ed

 d
ef

in
it

io
n.

 T
h

is
 

ex
p

an
si

on
 i

s 
n

o
t 

li
m

it
ed

 t
o

 t
ec

h
n

ol
o

g
ic

al
 a

dv
an

ce
m

en
ts

 a
n

d 
p

o
te

nt
ia

ll
y

 c
ap

tu
re

s 
ad

v
er

ti
se

m
en

ts
 a

n
d

 a
rt

ic
le

s.
  

2
.

R
ed

ef
in

in
g

 “
re

co
m

m
en

d
a

ti
on

”
 a

s 
p

a
rt

 o
f 

th
e 

re
vi

ew
 o

f 
st

a
n

da
rd

s 
o

f 
co

n
du

ct
, 

in
 a

d
va

n
ce

 o
f 

on
go

in
g

 S
E

C
 

co
n

si
d

er
a

ti
on

 

W
h

il
e 

th
e 

C
o

m
m

is
si

o
n 

d
id

 n
o

t 
u

se
 t

h
e 

ad
op

ti
o

n
 o

f 
R

eg
 B

I 
as

 a
n

 
av

en
u

e 
to

 r
ed

ef
in

e 
“r

ec
o

m
m

en
d

at
io

n
,”

 t
h

e 
C

o
m

m
is

si
on

 i
s 

ac
ti

v
el

y
 e

ng
ag

ed
 i

n
 e

ff
o

rt
s 

ar
o

un
d

 p
re

di
ct

iv
e 

d
at

a 
an

al
y

ti
cs

 a
nd

 
o

th
er

 m
at

te
rs

 t
h

at
 c

o
u

ld
 r

ev
is

e 
th

e 
sc

o
p

e 
o

f 
R

eg
 B

I.
 N

A
S

A
A

’s
 

at
te

m
p

t 
to

 r
ed

ef
in

e 
“r

ec
o

m
m

en
d

at
io

n
” 

in
 c

on
n

ec
ti

o
n

 w
it

h
 n

ew
 

co
n

du
ct

 s
ta

n
d

ar
d

s 
co

ul
d

 c
o

n
fl

ic
t 

w
it

h
 t

h
e 

C
o

m
m

is
si

o
n

’s
 e

ff
o

rt
s 

to
 r

ev
ie

w
 t

h
is

 s
ep

ar
at

el
y

 f
ro

m
 c

o
nd

u
ct

 s
ta

nd
ar

d
s 

fo
r 

b
ro

k
er

-
d

ea
le

rs
. 

3
.

P
o

te
n

ti
a

l 
a

dd
it

io
na

l 
a

re
a

s 
o

f 
ex

pa
n

si
on

 

T
h

e 
R

eg
 B

I 
R

el
ea

se
 c

la
ri

fi
ed

 t
h

at
 R

eg
 B

I 
“w

o
ul

d
 n

o
t:

(1
) 

E
x

te
nd

 
b

ey
on

d
 a

 p
ar

ti
cu

la
r 

re
co

m
m

en
d

at
io

n
 o

r 
g

en
er

al
ly

 r
eq

u
ir

e 
a 

b
ro

k
er

-d
ea

le
r 

to
 h

av
e 

a 
co

n
ti

nu
ou

s 
d

u
ty

 t
o

 a
 r

et
ai

l 
cu

st
o

m
er

 o
r 

im
p

o
se

 a
 d

u
ty

 t
o

 m
o

n
it

o
r;

 (
2

) 
re

qu
ir

e 
th

e 
b

ro
k

er
-d

ea
le

r 
to

 r
ef

u
se

 
to

 a
cc

ep
t 

a 
cu

st
o

m
er

’s
 o

rd
er

 t
h

at
 i

s 
co

n
tr

ar
y

 t
o

 t
h

e 
b

ro
k

er
-

d
ea

le
r’

s 
re

co
m

m
en

d
at

io
n

; 
o

r 
(3

) 
ap

p
ly

 t
o

 s
el

f-
d

ir
ec

te
d

 o
r 



A
p

p
en

d
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 2
 –

 P
ag

e 
1

9 

R
o

w
 #

 | 
P

ro
p

o
se

d
 R

u
le

 a
n

d
 

R
el

ev
a

n
t 

E
x

ce
rp

ts
 o

f 
th

e 
P

ro
p

os
a

l 
R

eg
 B

I 
a

n
d

 R
eg

 B
I 

R
el

ea
se

 
R

ec
en

t 
R

eg
 B

I 
G

u
id

a
n

ce
, 

in
cl

u
d

in
g

 R
eg

 
B

I 
F

A
Q

 a
n

d
 S

ta
ff

 B
u

ll
et

in
s 

C
o

m
m

en
ta

ry
 

fu
rt

h
er

 b
el

o
w

, 
R

eg
u

la
ti

o
n

 B
es

t 
In

te
re

st
 

w
o

u
ld

 n
o

t:
 (

1
) 

E
x

te
nd

 b
ey

on
d

 a
 

p
ar

ti
cu

la
r 

re
co

m
m

en
d

at
io

n
 o

r 
g

en
er

al
ly

 
re

q
u

ir
e 

a 
b

ro
k

er
-d

ea
le

r 
to

 h
av

e 
a 

co
n

ti
n

uo
u

s 
d

u
ty

 t
o

 a
 r

et
ai

l 
cu

st
o

m
er

 o
r 

im
p

o
se

 a
 d

u
ty

 t
o

 m
o

n
it

o
r;

 (
2

) 
re

qu
ir

e 
th

e 
b

ro
k

er
-d

ea
le

r 
to

 r
ef

u
se

 t
o

 a
cc

ep
t 

a 
cu

st
o

m
er

’s
 o

rd
er

 t
h

at
 i

s 
co

n
tr

ar
y 

to
 t

h
e 

b
ro

k
er

-d
ea

le
r’

s 
re

co
m

m
en

d
at

io
n

; 
o

r 
(3

) 
ap

pl
y

 t
o

 s
el

f-
d

ir
ec

te
d

 o
r 

o
th

er
w

is
e 

u
n

so
li

ci
te

d
 t

ra
n

sa
ct

io
n

s 
b

y
 a

 r
et

ai
l 

cu
st

o
m

er
, 

w
h

et
h

er
 o

r 
n

o
t 

sh
e 

al
so

 
re

ce
iv

es
 s

ep
ar

at
e 

re
co

m
m

en
d

at
io

n
s 

fr
o

m
 t

h
e 

b
ro

k
er

-d
ea

le
r.

 

If
 y

ou
 e

ng
ag

e 
in

 a
 c

o
m

m
u

n
ic

at
io

n
 w

it
h 

a 
re

ta
il

 c
u

st
o

m
er

 t
h

at
 r

is
es

 t
o

 t
h

e 
le

v
el

 
o

f 
a 

“r
ec

o
m

m
en

d
at

io
n,

” 
w

h
et

h
er

 i
n

 t
h

e 
co

n
te

x
t 

o
f 

a 
“h

ir
e 

m
e”

 c
o

n
v

er
sa

ti
o

n
 o

r 
o

th
er

w
is

e,
 t

h
e 

re
co

m
m

en
d

at
io

n 
w

il
l 

b
e 

su
b

je
ct

 t
o 

R
eg

ul
at

io
n

 B
es

t 
In

te
re

st
. 

N
o

t 
al

l 
co

m
m

un
ic

at
io

n
s 

w
it

h
 a

 
p

ro
sp

ec
ti

v
e 

re
ta

il
 c

u
st

o
m

er
 w

il
l 

ri
se

 t
o

 
th

e 
le

v
el

 o
f 

a 
re

co
m

m
en

d
at

io
n

. F
o

r 
ex

am
p

le
, 

co
n

si
d

er
 a

 s
ce

n
ar

io
 w

h
er

e 
y

o
u 

m
ee

t 
a 

p
ro

sp
ec

ti
v

e 
re

ta
il

 c
u

st
o

m
er

 a
t 

a 
d

in
n

er
 p

ar
ty

 a
n

d 
sa

y
: 

“I
 h

av
e 

b
ee

n
 

w
o

rk
in

g
 w

it
h

 o
u

r 
m

u
tu

al
 f

ri
en

d,
 B

o
b

, 
fo

r 
fi

ft
ee

n
 y

ea
rs

, 
h

el
pi

ng
 h

im
 t

o
 i

n
v

es
t 

fo
r 

h
is

 k
id

s’
 c

o
ll

eg
e 

tu
it

io
n

 a
nd

 f
or

 
re

ti
re

m
en

t.
 I

 w
o

ul
d

 l
o

v
e 

to
 t

al
k

 w
it

h
 

y
o

u 
ab

ou
t 

th
e 

ty
p

es
 o

f 
se

rv
ic

es
 m

y
 f

ir
m

 
o

ff
er

s,
 a

n
d 

ho
w

 I
 c

ou
ld

 h
el

p 
yo

u
 m

ee
t 

y
o

ur
 g

o
al

s.
 H

er
e 

is
 m

y
 b

u
si

n
es

s 
ca

rd
. 

P
le

as
e 

g
iv

e 
m

e 
a 

ca
ll

 o
n 

M
on

d
ay

 s
o

 t
h

at
 

w
e 

ca
n

 d
is

cu
ss

.”
 

A
b

se
n

t 
o

th
er

 f
ac

to
rs

, 
in

 t
h

e 
st

af
f’

s 
v

ie
w

 
th

is
 c

o
m

m
u

ni
ca

ti
o

n 
w

o
ul

d
 n

o
t 

b
e 

a 
“r

ec
o

m
m

en
d

at
io

n
” 

su
bj

ec
t 

to
 

R
eg

u
la

ti
on

 B
es

t 
In

te
re

st
, 

as
 t

h
e 

st
af

f 
d

o
es

 n
o

t 
b

el
ie

v
e 

th
is

 c
o

m
m

u
n

ic
at

io
n

 i
n

 
an

d
 o

f 
it

se
lf

 w
ou

ld
 r

ea
so

n
ab

ly
 b

e 
v

ie
w

ed
 a

s 
a 

“c
al

l 
to

 a
ct

io
n

” 
to

 o
pe

n
 a

n
 

ac
co

u
n

t,
 e

ng
ag

e 
in

 a
 s

ec
u

ri
ti

es
 

tr
an

sa
ct

io
n

 o
r 

ac
t 

on
 a

n
 i

nv
es

tm
en

t 
st

ra
te

g
y

. 
(P

o
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o 

ap
p

ly
 t

o
 c

er
ta

in
 b

ro
k

er
-d

ea
le

rs
 w

h
o

 a
re

 
en

ti
re

ly
 o

u
ts

id
e 

o
f 

th
e 

sc
op

e 
o

f 
R

eg
 B

I 
b

as
ed

 o
n

 t
h

ei
r 

ex
is

ti
ng

 
cu

st
o

m
er

 b
as

e.
  

2
.

U
se

s:
 

In
 a

d
di

ti
on

 t
o

 t
h

e 
n

at
u

ra
l 

p
er

so
n

 r
eq

u
ir

em
en

t,
 R

eg
 B

I 
co

n
si

d
er

s 
th

e 
u

se
s 

o
f 

th
e 

re
co

m
m

en
d

at
io

n
 w

h
en

 e
v

al
u

at
in

g 
if

 a
 c

u
st

o
m

er
 i

s 
a 

re
ta

il
 c

u
st

o
m

er
. 

N
o

te
 t

h
at

 t
h

e 
R

eg
 B

I 
R

el
ea

se
 l

ev
er

ag
es

 t
h

e 
“u

se
” 

an
al

y
si

s 
to

 e
n

fo
rc

e 
th

e 
“p

er
so

n
al

, 
fa

m
il

y,
 o

r 
ho

u
se

ho
ld

” 
p

u
rp

o
se

s 
re

q
u

ir
em

en
t 

an
d

 t
o

 f
u

rt
he

r 
re

q
u

ir
e 

th
at

 t
h

er
e 

is
 s

o
m

e 
ac

ti
v

it
y

 t
h

at
 c

on
st

it
u

te
s 

“u
se

” 
o

f 
th

e 
re

co
m

m
en

d
at

io
n.

 A
s 

d
es

cr
ib

ed
 i

n
 t

h
e 

R
eg

 B
I 

R
el

ea
se

, 
“u

se
” 

in
cl

u
d

es
 t

h
e 

fo
ll

o
w

in
g

: 
(1

) 
op

en
in

g
 a

 b
ro

k
er

ag
e 

ac
co

u
nt

 w
it

h
 t

h
e 

b
ro

k
er

-d
ea

le
r,

 
re

g
ar

d
le

ss
 o

f 
w

h
et

h
er

 t
h

e 
b

ro
k

er
-d

ea
le

r 
re

ce
iv

es
 

co
m

p
en

sa
ti

o
n,

 
(2

) 
h

as
 a

n 
ex

is
ti

n
g

 a
cc

o
un

t 
w

it
h

 t
h

e 
b

ro
k

er
-d

ea
le

r 
an

d 
re

ce
iv

es
 a

 r
ec

o
m

m
en

d
at

io
n

 f
ro

m
 t

h
e 

b
ro

k
er

-d
ea

le
r,

 
re

g
ar

d
le

ss
 o

f 
w

h
et

h
er

 t
h

e 
b

ro
k

er
-d

ea
le

r 
re

ce
iv

es
 o

r 
w

il
l 

re
ce

iv
e 

co
m

p
en

sa
ti

o
n

, d
ir

ec
tl

y
 o

r 
in

d
ir

ec
tl

y
, 

as
 a

 r
es

u
lt

 o
f 

th
at

 r
ec

o
m

m
en

d
at

io
n

, o
r 

 
(3

) 
th

e 
b

ro
k

er
-d

ea
le

r 
re

ce
iv

es
 o

r 
w

il
l 

re
ce

iv
e 

co
m

p
en

sa
ti

o
n,

 d
ir

ec
tl

y
 o

r 
in

d
ir

ec
tl

y
 a

s 
a 

re
su

lt
 o

f 
th

at
 

re
co

m
m

en
d

at
io

n
. 

W
it

ho
u

t 
th

e 
“u

se
” 

re
q

ui
re

m
en

t,
 t

he
 P

ro
po

sa
l 

d
ev

ia
te

s 
fr

o
m

 R
eg

 
B

I.
 F

u
rt

h
er

m
o

re
, 

th
e 

P
ro

p
o

sa
l 

w
ou

ld
 h

av
e 

n
o

 b
u

il
t-

in
 p

ro
te

ct
io

n
s 

o
n

 s
ta

te
 r

eg
u

la
to

rs
 f

o
r 

w
h

at
 c

o
n

st
it

u
te

s 
a 

cu
st

o
m

er
 r

el
at

io
n

sh
ip

. 
P

u
rs

u
an

t 
to

 R
eg

 B
I,

 t
h

er
e 

is
 n

o
t 

ob
li

g
at

io
n 

th
at

 a
 p

ro
sp

ec
ti

v
e 

cu
st

o
m

er
 h

av
e 

o
r 

cr
ea

te
 a

n
 a

cc
o

un
t 

w
it

h
 t

h
e 

b
ro

k
er

-d
ea

le
r 

o
r 

o
th

er
w

is
e 

ta
k

e 
an

 a
ct

io
n

 t
h

at
 w

o
ul

d
 r

es
u

lt
 i

n
 p

ay
m

en
t 

to
 t

h
e 

b
ro

k
er

-d
ea

le
r.

 I
n

 c
o

n
tr

as
t,

 t
h

e 
P

ro
p

o
se

d
 R

u
le

 w
ou

ld
 a

p
p

ly
 t

o
 t

h
e 

m
ak

in
g

 o
f 

th
e 

re
co

m
m

en
d

at
io

n
, 

re
g

ar
d

le
ss

 o
f 

w
h

et
h

er
 t

h
e 

re
co

m
m

en
d

at
io

n
 r

es
u

lt
s 

in
 a

n
y 

ac
ti

o
n 

o
r 

tr
ac

ea
b

le
 r

el
at

io
n

sh
ip

 
w

it
h

 t
h

e 
b

ro
k

er
-d

ea
le

r.
 

3
.

P
ro

sp
ec

ti
ve

 c
u

st
o

m
er

s 
a

nd
 c

li
en

ts
: 

R
eg

 B
I 

ad
d

re
ss

es
 “

p
ro

sp
ec

ti
v

e”
 c

u
st

o
m

er
s 

w
h

en
 d

et
er

m
in

in
g

 
w

h
et

h
er

 t
h

e 
re

co
m

m
en

d
at

io
n 

is
 u

se
d

 b
y 

a 
re

ta
il

 c
u

st
o

m
er

. 
B

y
 

co
n

tr
as

t,
 t

h
e 

P
ro

p
o

se
d 

R
u

le
 s

p
ec

if
ic

al
ly

 i
n

cl
u

d
es

 “
p

ro
sp

ec
ti

v
e 

cu
st

o
m

er
s 

an
d

 c
li

en
ts

.”
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G

u
id
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n

ce
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u
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eg
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F

A
Q
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n

d
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ta
ff

 B
u

ll
et

in
s 

C
o

m
m

en
ta

ry
 

F
o

r 
th

e 
re

as
o

n
s 

di
sc

u
ss

ed
 i

n 
th

e 
P

ro
po

si
ng

 R
el

ea
se

 a
n

d
 i

n
 r

es
p

on
se

 t
o

 
co

m
m

en
te

rs
 w

h
o

 r
eq

u
es

te
d 

cl
ar

if
ic

at
io

n
 

o
n

 w
h

et
h

er
 R

eg
u

la
ti

on
 B

es
t 

In
te

re
st

 
ap

p
li

es
 t

o 
p

ro
sp

ec
ti

v
e 

cu
st

o
m

er
s,

 w
e 

w
o

u
ld

 l
ik

e 
to

 c
la

ri
fy

 t
h

at
 t

h
e 

d
ef

in
it

io
n

 
o

f 
“r

et
ai

l 
cu

st
o

m
er

” 
do

es
 n

ot
 a

pp
ly

 t
o 

p
ro

sp
ec

ti
v

e 
cu

st
o

m
er

s 
w

h
o 

do
 n

ot
 

re
ce

iv
e 

an
d

 u
se

 r
ec

o
m

m
en

d
at

io
n

s 
fr

o
m

 
a 

b
ro

k
er

-d
ea

le
r,

 a
s 

d
is

cu
ss

ed
 a

bo
v

e.
 

T
h

is
 d

is
ti

n
ct

io
n

 r
ef

le
ct

s 
d

if
fe

re
n

ce
s 

b
et

w
ee

n
 t

h
e 

po
in

t 
in

 t
im

e 
th

e 
R

el
at

io
n

sh
ip

 S
u

m
m

ar
y

 i
s 

d
el

iv
er

ed
 t

o 
an

 i
nv

es
to

r 
an

d
 w

h
en

 t
h

e 
o

bl
ig

at
io

n
s 

o
f 

b
ro

k
er

-d
ea

le
rs

 p
u

rs
u

an
t 

to
 R

eg
u

la
ti

o
n 

B
es

t 
In

te
re

st
 a

tt
ac

h
.  

R
eg

 B
I 

R
el

ea
se

 (
p

. 
33

34
5

):
 

W
h

et
h

er
 t

h
e 

re
co

m
m

en
d

at
io

n
 c

om
p

li
es

 
w

it
h

 R
eg

u
la

ti
on

 B
es

t 
In

te
re

st
 w

il
l 

b
e 

ev
al

u
at

ed
 b

as
ed

 o
n 

th
e 

ci
rc

u
m

st
an

ce
s 

th
at

 e
x

is
te

d 
a

t 
th

e 
ti

m
e 

th
e 

re
co

m
m

en
d

a
ti

on
 w

a
s 

m
ad

e 
to

 t
h

e 
re

ta
il

 
cu

st
o

m
er

. 
A

cc
o

rd
in

g
ly

, b
ro

k
er

- 
de

al
er

s 
sh

o
u

ld
 c

ar
ef

u
ll

y
 c

on
si

d
er

 t
h

e 
ex

te
n

t 
to

 
w

h
ic

h
 a

ss
o

ci
at

ed
 p

er
so

n
s 

ca
n

 m
ak

e 
re

co
m

m
en

d
at

io
n

s 
to

 p
ro

sp
ec

ti
v

e 
re

ta
il

 
cu

st
o

m
er

s 
(i

.e
.,

 t
h

at
 h

av
e 

re
ce

iv
ed

, 
b

ut
 

n
o

t 
y

et
 “

u
se

d
” 

th
e 

re
co

m
m

en
d

at
io

n
 a

s 
n

o
te

d 
ab

ov
e)

 i
n 

co
m

p
li

an
ce

 w
it

h
 

R
eg

u
la

ti
on

 B
es

t 
In

te
re

st
, 

in
cl

u
d

in
g

 
h

av
in

g
 g

at
h

er
ed

 s
u

ff
ic

ie
n

t 
in

fo
rm

at
io

n
 

th
at

 w
ou

ld
 e

n
ab

le
 t

h
em

 t
o

 c
o

m
p

ly
 w

it
h

 
R

eg
u

la
ti

on
 B

es
t 

In
te

re
st

 a
t 

th
e 

ti
m

e 
th

e 
re

co
m

m
en

d
at

io
n

 i
s 

m
ad

e,
 s

h
ou

ld
 t

h
e 

p
ro

sp
ec

ti
v

e 
re

ta
il

 c
u

st
o

m
er

 u
se

 t
he

 
re

co
m

m
en

d
at

io
n

. 
(e

m
p

h
as

is
 a

d
d

ed
).

T
h

e 
ex

p
an

si
on

 o
f 

re
co

m
m

en
d

at
io

n
, 

p
ar

ti
cu

la
rl

y 
w

it
h

 r
es

p
ec

t 
to

 
th

e 
P

ro
p

o
se

d 
R

u
le

’s
 C

o
n

fl
ic

ts
 o

f 
In

te
re

st
 s

ta
n

d
ar

d
 a

n
d

 t
h

e 
n

ar
ro

w
 c

ar
v

e-
o

ut
 f

o
r 

un
so

li
ci

te
d

 t
ra

n
sa

ct
io

n
s 

cr
ea

te
 a

n
 e

x
tr

em
el

y
 

b
ro

ad
 r

u
le

. T
h

is
 c

ou
ld

 h
av

e 
a 

ch
il

li
n

g 
ef

fe
ct

 o
n

 c
u

st
o

m
er

 
o

u
tr

ea
ch

, 
ed

u
ca

ti
on

 a
nd

 a
dv

er
ti

si
n

g
. S

ee
 R

o
w

 2
 r

eg
ar

d
in

g 
“R

ev
is

io
n

 S
et

 #
1 

(D
ef

in
it

io
n 

o
f 

R
ec

o
m

m
en

d
a

ti
o

n
)”

 a
n

d
 R

o
w

 1
6

 
re

g
ar

d
in

g
 “

R
ev

is
io

n 
S

et
 #

2
 (

R
ec

om
m

en
d

a
ti

o
n

s 
a

nd
 U

n
so

li
ci

te
d

 
T

ra
n

sa
ct

io
n

s)
” 

fo
r 

ad
d

it
io

n
al

 d
et

ai
l 

an
d 

co
m

m
en

ta
ry

. 

4
.

C
li

en
ts

: 

A
s 

a 
fi

n
al

 p
o

in
t,

 t
h

e 
P

ro
p

o
se

d 
R

u
le

 s
p

ec
if

ic
al

ly
 i

n
cl

u
d

es
 

“c
li

en
ts

” 
in

 a
d

di
ti

on
 t

o
 c

u
st

o
m

er
s.

 H
is

to
ri

ca
ll

y
, “

cl
ie

n
ts

” 
w

as
 

u
se

d
 t

o 
re

fe
r 

to
 t

h
e 

cl
ie

n
te

le
 o

f 
in

v
es

tm
en

t 
ad

v
is

er
s.

 I
t 

is
 u

n
cl

ea
r 

h
o

w
 t

h
e 

P
ro

p
o

se
d

 R
u

le
 i

s 
al

te
re

d
 b

y
 t

h
is

 a
dd

it
io

n.
 N

o
te

 t
h

at
 t

h
e 

P
ro

po
se

d
 R

u
le

 (
w

h
ic

h 
is

 s
o

le
ly

 f
or

 b
ro

k
er

-d
ea

le
rs

) 
re

fe
rs

 t
o

 
b

ro
k

er
-d

ea
le

rs
’ 

cl
ie

n
te

le
 a

s 
“c

u
st

om
er

s,
” 

w
h

ic
h

 h
as

 r
em

ai
n

ed
 

u
n

ch
an

g
ed

.  

1
8

.
R

ev
is

io
n

 S
et

 #
2 

(S
a

v
in

g
s 

C
la

u
se

 

P
ro

p
o

se
d

 R
u

le
 T

ex
t 

(S
u

b
p

a
rt

 
1

.d
.(

7
) 

a
n

d
 1

.d
.(

8
) 

S
av

in
g

s 
C

la
u

se
):

 
(7

) 
N

o
th

in
g

 i
n

 t
h

is
 s

ec
ti

on
 s

h
al

l 
be

 
co

n
st

ru
ed

 t
o 

ap
p

ly
 t

o
 a

 p
er

so
n

 
ac

ti
n

g
 i

n
 t

h
e 

ca
p

ac
it

y
 o

f 
a 

fi
du

ci
ar

y
 

to
 a

n
 e

m
p

lo
y

ee
 b

en
ef

it
 p

la
n

, i
ts

 

n
/a

 
n

/a
 

S
ee

 A
p

p
en

di
x

 1
 o

f 
th

e 
C

o
m

m
en

t 
L

et
te

r 
fo

r 
a 

d
et

ai
le

d
 d

is
cu

ss
io

n
 

o
n

 t
h

e 
sa

v
in

g
s 

cl
au

se
 a

nd
 p

re
em

pt
io

n.
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R
o

w
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o
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u
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n
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E
x
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P

ro
p
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a
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R
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n
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 R
eg
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R
el
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R

ec
en

t 
R

eg
 B

I 
G

u
id

a
n

ce
, 

in
cl

u
d

in
g

 R
eg

 
B

I 
F

A
Q

 a
n

d
 S

ta
ff

 B
u

ll
et

in
s 

C
o

m
m

en
ta

ry
 

p
ar

ti
ci

p
an

ts
, o

r 
it

s 
b

en
ef

ic
ia

ri
es

, 
as

 
th

o
se

 t
er

m
s 

ar
e 

d
ef

in
ed

 i
n

 t
h

e 
E

m
p

lo
y

ee
 R

et
ir

em
en

t 
In

co
m

e 
S

ec
u

ri
ty

 A
ct

 (
E

R
IS

A
),

 2
9

 U
.S

.C
. 

§
§

 1
00

1
 e

t 
se

q
. 

(8
) 

N
o

th
in

g
 i

n
 t

h
is

 s
ec

ti
on

 s
h

al
l 

be
 

co
n

st
ru

ed
 t

o 
es

ta
b

li
sh

 a
n

y
 

re
q

u
ir

em
en

ts
 f

o
r 

ca
pi

ta
l,

 c
u

st
o

dy
, 

m
ar

g
in

, 
fi

n
an

ci
al

 r
es

p
on

si
bi

li
ty

, 
m

ak
in

g
 a

nd
 k

ee
p

in
g

 o
f 

re
co

rd
s,

 
b

o
nd

in
g

, o
r 

fi
n

an
ci

al
 o

r 
o

p
er

at
io

na
l 

re
p

o
rt

in
g

 f
o

r 
an

y
 b

ro
k

er
-d

ea
le

r 
o

r 
ag

en
t 

th
at

 d
if

fe
r 

fr
o

m
, 

o
r 

ar
e 

in
 

ad
d

it
io

n
 t

o
, t

h
e 

re
qu

ir
em

en
ts

 
es

ta
b

li
sh

ed
 u

n
d

er
 1

5 
U

.S
.C

. 
§ 

7
8

o(
i)

.
1

9
.

R
ev

is
io

n
 S

et
 #

3 
(“

A
d

v
is

er
”

 a
n

d
 

“
A

d
v

is
o

r”
) 

P
ro

p
o

se
d

 R
u

le
 T

ex
t 

(P
a

rt
 1

.e
.)

: 
e.

 U
si

n
g

 a
 t

it
le

, p
u

rp
o

rt
ed

 
cr

ed
en

ti
al

, 
o

r 
p

ro
fe

ss
io

n
al

 
d
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